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1.0 ACRONYMS 
EFET European Federation of Energy Traders 
GSE Georgian State Electrosystem JSC 
GWP Georgian Water and Power Company 
HIPP USAID’s Hydropower Investment Promotion 

Project 
OTC Over the counter 
PMUM Piyasa Mali UzlastirmaMerkezi 

Market Financial Settlement Center (Power 
Exchange) 

PPA Power Purchase Agreement 
TDA Transmission and Dispatch Agreement 
 

2.0 INTRODUCTION 
Deloitte’s HIPP, under its project with USAID, has agreed to review and provide an 
assessment of two documents provided by the Georgia Water and Power Company 
(“GWP”): (i) a 2012 standard formPower Transmission and Dispatch Agreement 
(without Annexes) for transmission and dispatch services to be provided byGSE, 
Sakrusenergo and Energotrans (“GWP TDA”) to an unidentified project developer; and 
(ii) a “Power Purchase Agreement” provided by a potential Turkish off-taker (“Off-
Taker”) consisting of the EFET 2007 General Agreement Concerning the Delivery and 
Acceptance of Electricity (“EFET Agreement”)1, along with an indicative Election Sheet.  
GWP requested that HIPP perform a full legal, technical and commercial risk 

 
1EFET is the European Federation of Energy Traders. 
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assessment of the documents.  However this is not possible to do, as no information 
was provided regarding the identity of the Off-Taker, the potential site, size or type of 
the HPP, the proposed deal structure, whether a Memorandum of Understanding or 
Implementation Agreement has been executed with the Government of Georgia, the 
credit-worthiness of GWP or the Off-Taker, or any of the other relevant information 
needed to perform a “full legal, technical and commercial risk assessment” of the two 
documents provided.  The review provided by HIPPtherefore does not constitute 
legal advice, nor a legal due diligence of the documents provided, andmay not 
berelied on by the GWP for any purpose related to development of a hydropower 
project in Georgia.  HIPP expressly disclaims any intent to provide legal advice to 
GWP.  The work performed herein is provided to GWP under Task IV of the HIPP’s 
USAID project scope of work; it includes investor sensitive information and HIPP 
will therefore not disclose this Memorandum to any other investor.The following 
sections of this Memorandum merely provide a preliminary review of the two documents 
and identify issues that require further analysis. 

3.0 OVERVIEW OF THE EFET AGREEMENT 
The EFET Agreement is a standard form contract written by and for wholesale traders 
to increase liquidity in the wholesale market.  Its purpose is to reduce transaction costs 
by limiting changes to an Election Sheetand using Individual Contracts to negotiate 
otherwise standard commercial terms.  The EFET Agreement provides four types of 
Individual Contracts which are contained in Annexes2 to the EFET Agreement.  All four 
of the Individual Contracts contain fields in which start and end dates, delivery 
schedules, contract capacity and quantity, price and total cost in Euros, are entered.  
Thedifference between the four Individual Contracts is in the pricing mechanism.  
Parties can choose between Fixed Price, Floating Price, Call Option and Put Option for 
pricing.   The means of settlement is physical delivery.3 

 
2Those Annexes were not appended to the EFET Agreement provided by GWP. 
3 EFET also offers standard form contracts for natural gas and annexes for credit support and allowance 
transactions.      
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The enforceability of the EFET’s standard terms and conditions in each country can 
vary, depending on local law and custom.  Before entering into a transaction based on 
the EFET Agreement, a legal opinion of counsel should be sought by GWP.Legal 
opinions on the EFET Agreement have been undertaken for many European countries.  
A list of the countries, the legal counsel which provided the legal opinions, and the cost 
of purchasing the legal opinion, is found on EFET’s website.   
Last year EFET and the Turkish energy traders association, launched a standard 
energy trading contract for over the counter (“OTC”) transactions, adapting the EFET 
Agreement to the requirements of Turkey’s energy market.   The deviations in this OTC 
trading contract take into account different time zones, currency and applicable law, 
among other things.  As a dual language document, it also addresses the Turkish law 
requirement that all contracts be in Turkish, unless one of the parties to the contract is 
not Turkish.   

4.0 THE EFET ELECTION SHEET 
Customarily, both buyers and sellers using the EFET Agreement develop their own 
“house” position, based on their position in the market.  One of the major issues to be 
considered in developing a “house” position, and in negotiations with counterparty is 
credit risk and what credit support the parties are willing to accept or require.  Parties 
without a credit rating or a parent guarantee are customarily required to use commercial 
banks.  The Election Sheet provided to HIPP already contained elections which either 
reflect the “house” position of the Off-Taker or reflect the current state of negotiations 
between GWP and the Off-Taker.   

5.0 APPLICABILITY OF EFET AGREEMENT TO GWP 
The EFET Agreement is intended to be used for bulk wholesale trading, not for retail, 
highly structured or long-term supply transactions.  Nor is it intended to be used for 
swaps or other financial derivatives.It is designed for physical electricity sales through 
multiple Individual Contracts that are often executed in back-to-back “lots” that 
correspond to tenders issued by distribution companiesfor different amounts, in different 
months, and on different days of the week.   
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HIPP does not have information on GWP’s plans for financing the construction of the 
unidentified HPPs(the GWP TDA mentions seven cascades) or who its financial 
backers or lenders are.  It would be difficult to imagine, however, that GWP could obtain 
commercial financing based on anything other than long-term power sales agreement(s) 
and a long-term transmission agreement that provides a guaranteed allocation of 
capacity.  Such power sales agreement(s) would need to be with a credit-worthy off-
taker, tailored to the specifics of a hydropower plant to manage hydrology risk, in order 
to provide lenders with the assurance of a stable, predictable revenue stream to which 
they can look for repayment of their loans.They would allocate risks to the party best 
able to manage the risks. 
The EFET Agreement does not contain provisions that are customarily found in along-
term power purchase agreements (“PPAs”).   They include conditions precedent, 
obligations on the project company relating to the pre-operational period, on completion 
of construction (such as testing and commissioning, project performance, capacity 
ratings), and following construction; operation and maintenance of the plant, outages 
(scheduled and forced); liquidated damages for delay; insurance and a host of other 
clauses.  Such provisions vary depending on the nature of the project, the 
counterparties involved and the financing arrangements.  Note that a very thorough 
technical, financial, contractual and legal analysis of the project is required to craft a 
PPA.   
The EFET Agreementis very different in character from a traditional PPA and in some 
respects even contradicts clauses that would customarily be found in a PPA.  For 
example, the EFET Agreement allows for termination on 30 days notice without cause, 
whereas a traditional PPA customarily only allows for termination in the event of 
material breach that cannot be cured.  A PPA would also take into account the rights of 
lendersto take a security interest in the PPA and to step-in to remedy the breach by the 
project company.   The EFET Agreement, however, provides no rights for lenders and 
specifically prohibits assignment of the agreement.   
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Although HIPP does not know the identity of the Off-Taker, there are indications that it 
may be a UK registered trader4  and possibly one of the member companies of 
N2EX5which trade in physical products.  It would be unlikely that such a trader would be 
looking to use the EFET Agreement for one or more long-term supply agreements with 
the same 20-year term as the TDA.    
However, without a complete understanding of GWP’s proposed project, it is not 
possible to know whether the EFET Agreement is appropriate for GWP.  

6.0 THE DRAFT GWP TDA 
The GWP TDA is structured similarly to, and contains much of the same boilerplate 
as,other forms of GSE TDA, such as a 20-year term, a “take-or-pay” arrangement for 
failure to perform, and many of the same articles.  
There are, however, some noticeable differences from other TDAs.First, there is no 
reference to an Implementation Agreement in the GWP TDA.Second, the GWP TDA 
specifically allows the project developer to use the transmission line to export power 
sourced from plants other than the ones being developed by GWP.6 
A third major difference relates to which Service Providers are liable to pay 
compensation under the “Take-or-PayPrinciple”.  Under other TDAs, the definition of 
“Take-or-Pay Principle” specifically exempts non-defaulting Service Providers from 
paying compensation.  The project developer is therefore required to identify the “guilty” 
Service Provider to collect compensation, which could be difficult to do.Bycontrast, the 

 
4With respect to Article 22.1 of the EFET Agreement, the Off-Taker has elected to have the Agreement 
construed and enforced in accordance with the laws of England & Wales, rather than German law, which 
is the default position under the EFET Agreement. 
5N2EX was created  in  January 2010 by Nordpool Spot and NASDAQ OMX Commodities  to provide a 
platform on which to trade power contracts in the UK.   Many of these traders are also active in Central 
and Eastern Europe.http://n2ex.com/ 
6Article 2.3 of the GWP TDA states that the Project Company is “obliged to tender (primarily from the 
Project Company’s own resources, and exceptionally from any third party) for export…”  (emphasis 
added).  The exceptional circumstances are not defined. 
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GWP TDA does not require the project developer to identify which Service Provider was 
responsible for the service interruption.7 
A fourth significant difference relates to the calculation of the Loss of Profit to be paid by 
the Service Providers in the event of a default.Other TDAs cap the Loss of Profit based 
on the three most expensive hourly prices on PMUM’s official web page during a 24-
hour period in a Referencing Month.  The “Referencing Month” is defined as the 
analogue month, one year earlier, to the month for which Loss of Profit is being 
calculated. 
By contrast, the GWP TDA8uses the “PMUM Price” as the “Applicable Cap Price” to 
limit the Service Providers Liability, with one exception.  The “PMUM Price” for any hour 
is defined as the price for “as-available” energy during the relevant hour, as set forth on 
PMUM’ web page and converted to US dollars at the official exchange rate set by the 
Central Bank of Turkey for that hour.  The exception relates to energy produced from 
Plant No. 1 (the GWP mentions seven cascades) for the first 10 years after its 
completion.  During that period, the Applicable Cap Price is the “Fixed Price Cap,” which 
is equal to the PMUM Price that was set in 2012 for as-available energy during the 
relevant hour, converted to US dollars at the exchange rate set by the Central Bank of 
Turkey during that hour, minus 20 per cent.  However, if an Export Agreement is priced 
“so as to float, without limitation, with PMUM’s Price for [as-available electricity] in the 
relevant hour as set forth on PMUM’s official web page,” the cap is always the PMUM 
Price.  
In the absence of complete information about the deal structure, it is impossible to say 
how these differences affect the GWP project.  Moreover, without knowing what pricing 
mechanism the Off-Taker and GWP plan to use, it is not possible to know whether the 
“Loss of Profit” definition in the GWP TDA is sufficient to cover GWP’s losses under the 
TDA in the event of a default by the Service Providers.   

 
7  The GWP TDA definition of “Take-or-Pay Principle” says: “[I]f any Service Provider does not provide the 
Project Company with the Services, all Service Providers shall be liable to pay the Project Company the 
Loss of Profit…” (emphasis added) 
8See, Article 5.8: Determination of Applicable Cap Price. 
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7.0 INTERRELATIONSHIP OF GWP TDA AND EFET AGREEMENT 
When drafting or negotiating documents that will form the basis for financing new 
infrastructure, it is essential that the agreements “dovetail” with each other, as well as 
identifying and adequately dealing with the risks inherent in the project.  In other words, 
each project document needs to be consistent with the other, so that rights and 
obligations under one document do not prevent the developer from exercising its rights 
or meetings its obligations under another agreement.  Financing parties will carefully 
examine the documents from the perspective of the developer and also want assurance 
that the borrower’s rights are protected under each agreement (and will require that 
counterparties enter into agreements with them in order to obtain direct contractual 
rights). 
TheEFET Agreement and GWP TDA do not dovetail well and are in many ways 
incompatible.  Appendix A contains a table detailing many of the incompatibilities and 
inconsistencies.  A few examples suffice to illustrate the differing structure of the two 
agreements.   The term of the GWP TDA is 20 years and it is likely that GWP will have 
to specify the Export Forecast Volume by month for each of the 20 years.  The EFET 
Agreement, on the other hand, does not envisage a 20-year agreement.  The term is 
indefinite but the agreement can be terminated on 30 days notice.  Moreover, it is clear 
from the Confirmations of Individual Contracts appended to the EFET Agreement that 
they are intended for short and medium-term trades. 
Article 9 of the EFET Agreement allows a Non-Defaulting Party to cease deliveries and 
be relieved of its obligations in the event that the Defaulting Party fails to make a 
payment that is due or fails to provide, replace, or increase a Performance Assurance 
orCredit Support Document required under the Agreement.  Under the TDA, however, 
GWP would not be excused from its obligations because a failure of its buyer to pay 
does not constitute Force Majeure under Article 8 of the GWP TDA.  Moreover, it could 
not resell the capacity until it finds a new buyer because Georgia does not permit a 
secondary market for transmission capacity.  GSE could remarket the capacity but 
GWP would not be credited with any of the revenues. 
The TDA allows assignment of GWP’s rights under Article 13.3 of the agreement for 
financing purposes to lenders and recognizes that a direct agreement between the 
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Service Providers and lenders may be required.  As noted above, the EFET Agreement 
does not recognize the right of assignment for securitization purposes, perhaps 
because EFET transactions are customarily not long enough to be of use for loans with 
a tenor of 10 years or more.  
There are numerous other discrepancies between the GWP TDA and the EFET 
Agreement, as shown in Appendix A.  Some ofthese may be of material significance, 
but without further information about the transaction, cannot be properly assessed. 

8.0 CONCLUSON 
The EFET Agreement is not a suitable form of PPA to for bank financing of a new HPP; 
however,HIPP is unable to provide a complete analysis of the GWP TDA and EFET 
Agreement and Election Sheet provided by the Off-Taker because it has insufficient 
information about the deal structure to make such an assessment.  The analysis 
contained in this Memorandum and in the Appendices is intended only to provide a 
preliminary review.  GWP should retain its own legal counsel to provide a thorough legal 
due diligence based on all the facts.



 

Appendix A  
 

N ISSUES EFET AGREEMENT TDA THE COMPARISON

1 Subject of the 

Agreement 

 

This General Agreement (including its annexes and the election 

sheet) governs all transactions the Parties shall enter into for the 

purchase, sale, delivery and acceptance of electricity, including 

Options on the purchase, sale, delivery and acceptance of 

electricity (each such transaction being an “Individual Contract”. All 

Individual Contracts and this General Agreement shall form a single 

agreement between the Parties. The provisions of this General 

Agreement constitute an integral part of each individual contract. 

 

Clause: 1.1  

 

 

Delivery of electricity from project company 

for dispatch and transmission at relevant 

connection point, provide service to export 

agreed annual and monthly volumes through 

power transmission network. 

 

 

 

 

Clause: 2.1  

EFET Agreement regulates 

electricity purchase, sale, 

delivery and acceptance while 

TDA governs the transmission.  

2  Force- majeure 

 

 

 

 

 

 

 

 

For purposes of the Agreement “Force Majeure” means an 

occurrence and which makes it impossible for the claiming Party to 

perform its delivery or acceptance obligations including but without 

limitation, due to one or more of the following: 

a) the failure of communications or computer 

systems of the relevant Network Operator(s) which 

prevents the claiming Party from performing  its 

obligations of delivery or acceptance; or   

b) the relevant Network Operator’s suspension 

of delivery or acceptance or its disregard of the claiming 

party’s obligation with regard to scheduling under the 

individual contract.  

 

Clause: 7.1 

Any event or events beyond the reasonable 

control of the party claiming the benefit of 

force majeure(including natural disasters, 

wars, strikes, armed conflicts etc., or criminal 

action towards the transmission line or the 

facility-stealing, burglary, damage, 

destruction). 

 

 

 

 

 

 

Clause: 8.1  

 

 

 

 

 

 

 

The Force Majeure clause in the 

EFET Agreement is much 

broader than the  Force majeure 

clause in the TDA and would 

excuse technical failures and 

non-performance by the  

transmission operator, whereas 

the TDA Force Majeure clause 

would not. The TDA lists events 

which are more like a standard 

form of Force Majeure. 

 



 

N  EFET AGREEMENT TDA THE COMPARISON

3  Confidentiality 

 

 

 

Neither Party shall disclose the terms of an Individual Contract 

(Confidential Information) to third party. 

 

 

 

 

Clause: 20. 1  

The terms and conditions of this Agreement

constitute confidential information and shall 

not be disclosed to third parties, other than 

representatives of the Parties. 

 

 

Clause: 13.3  

 

Both EFET Agreement and TDA 

terms and conditions are 

confidential and shall not be 

disclosed to third parties.  

4 Dispute Resolution 

 

 

 

 

 

 

 

 

 

 

Unless otherwise specified in the Election Sheet, any disputes 

which arise in connection with the Agreement shall be referred for 

resolution to the German Institution of Arbitration and decided 

according to its rules, ousting the jurisdiction of the ordinary courts. 

The number of arbitrators shall be three. The arbitration shall be 

conducted in the language specified in the Election Sheet. 

 

 

Clause: 22.2  

• Amicable settlement;

• If not settled in 30 days- in any court of 

Georgia (less than 500 000 GEL) 

• if not settled and over 500 000 GEL -

arbitration applies 

(Geneva, Switzerland Under UNICITRAL) 

 

 

Clause: 9  

 

Disputes that go to arbitration 

will be resolved under different 

arbitration rules. 

5  Governing Law 

 

 

 

 

 

 

Unless otherwise specified in the Election Sheet, this Agreement 

shall be construed and governed by the substantive law of the 

Federal Republic of Germany, excluding any application of the 

United Nations Convention on Contracts for the International Sale 

of goods of April 11, 1980. 

 

 

 

 

Clause: 22. 1 

 

 

 

 

 

This Agreement is governed and shall be 

construed in accordance with the laws of 

Georgia.  

 

 

 

 

 

 

Clause: 12  

 

 

 

 

 

 

Governing Law under EFET is 

German Law, while TDA has 

Georgian Law.  
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6 Term and Termination 

 

The General Agreement shall come into force as of the Effective 

Date. It terminates either on the Expiration Date if one is specified 

(customarily there is no expiration date in an EFET Agreement) or if 

none is specified, on 30 days’ notice, or for a “Material Reason”. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Clause: 10.1  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Effective till the last minute of Dec. 31 of 

20th year after commencement of 

commercial operation of the plant; 

Termination for: Breach, non-performance,   

improper performance, or not obtaining 

financing for construction of facility by June 

2013. 

 

 

 

 

 

 

 

 

 

Clause: 11.1 (p. 23) 

 

 

 

The terms and termination rights 

are very different and do not 

correspond to each other, as is 

usually required for financing 

purposes.  EFET customarily 

has no specified term and may 

be terminated without cause on 

30 days while the TDA is valid 

for 20 years and may be 

terminated only due to breach, 

non-performance/improper 

performance. 
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7  Invoicing and Payment 

 

 

 

 

 

 

 

 

 

Each Party who is Seller of Electricity in an Individual Contract shall 

transmit to the other Party in the course of the calendar month 

following a delivery of electricity according to the Delivery  

Schedule for the previous month an invoice setting forth the total 

quantities of electricity that were sold by it under Individual 

Contracts in the previous calendar month. In connection with such 

invoice the Party may state all amounts then owed for the purchase 

and sale of electricity, fees, charges, reimbursements, damages 

interest and other payments or credits owed between the parties 

and if applicable any net amount due for payment.  

 

On or before the later to occur of (a) 20th day of the calendar 

month or if not a Business Day the immediately following Business 

Day or (b) the 5th business day following receipt of an invoice, a 

Party owning an invoiced amount shall pay by wire transfer in freely 

available funds, the amount set forth on such invoice to the 

payment address or bank account provided by the other Party.  

Such payment shall be made unless otherwise agreed in EURO 

and the remitter shall pay its own bank charges.  

 

 

 

Clauses:  13.1 and 13.2  

 

 

 

 

 

 

• Issuance and delivery of invoices to be in 

accordance with Georgian Tax legislation; 

• Form of Payment-direct; 

• Payment may not be performed by third 

party; 

• Bank Guarantee also foreseen. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Clause: 6  

 

 

 

 

 

 

 

 

 

 

 

 

Under EFET Agreement Seller 

of Electricity issues an invoice 

setting forth the total quantities 

of electricity that were sold by it 

under Individual Contracts in the 

previous calendar month. 

Payment shall be made in 

EURO unless otherwise agreed.  

Under TDA Project Company 

issues invoices in accordance 

with Georgian tax legislation. 

Payment shall be made in 

Georgian Lari (at USD/GEL 

official exchange rate).  

 



 

N ISSUES EFET  Agreement TDA The Comparison

8 Limitation of Liability 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Except in respect of any amounts payable under Remedies for 

Failure to Deliver and Accept or Termination for Material reason a 

Party and its employees, officers, contractors and or agents  are 

not liable to the other Party for any loss, cost, expertise or damages 

(including without limitation any liability due to the irregularities in 

the supply of electricity under an Individual Contract) , indirect or 

consequential damages (including loss of profit) incurred by the 

other Party under or in connection with the Agreement, except 

where such damages are due to gross negligence, intentional 

default or fraud of a Party or its employees officers, contractors 

and/or agents used by such Party in performing its obligations 

under the Agreement. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Clause: 12. 

• Neither the Project Company, nor Service 

Providers shall be required to pay any service 

fees or contract compensation if an 

emergency situation in Turkey makes the 

transfer of Energy to Turkey’s network 

impossible.Service provider shall not be 

subject to liability if the counterparty to an 

export agreement concluded by the project 

company, refuses or is unable to accept the 

electricity due to emergency situation in 

Turkey’s energy system.The damages for 

non- performance by the parties of any 

obligations other than a failure to pay 

amounts when due, under agreement, shall 

be limited to contractual compensation 

payable under agreement. In the event of any 

delay of a payment or a partial payment of the 

service fee, compensation to a party, the 

aggrieved party shall be entitled to a penalty 

at a rate of one-hundredth of percent (0.01%) 

of the amount per day of delay.  Neither party 

shall be liable to any other party in contract, 

tort, warranty, strict liability or other legal 

theory for punitive damages, exemplary 

damages or indirect or consequential 

damages. 

 

 

 

 

Clause: 7 

 

 

 

 

Both EFET Agreement and TDA 

envisage limitation of liability 

clauses which are discussed in 

details in this table. but liability 

under the TDA covers “Loss of 

Profits” whereas the  EFET 

Agreement does not.   

 



 

N ISSUES EFET  Agreement TDA The Comparison

9 Scheduling 

 

 

 

 

Schedule shall mean as applicable those actions necessary for a 

Party to effect its respective delivery or acceptance obligations, 

which may include nominating, scheduling, notifying, requesting 

and confirming with the other Party, their agents and authorized 

representatives, and the Network Operator as applicable, the 

Contract Quantity, Contract Capacity, Delivery Point, Delivery 

Schedule, Total Supply Period, and any other relevant terms of the 

Individual Contract in accordance with all applicable rules of the 

Network Operator and other customary industry practices and 

procedures. Electricity shall be delivered according to the delivery 

schedules specified in each Individual Contract. 

Clauses: 4.2 and 6.2  

 

Dispatch and Transmission shall be carried 

out in accordance with 24h schedule 

developed per export agreement by the 

project company on the basis of monthly 

volumes set out in monthly generation 

application and monthly export application. 

 

 

 

 

 

 

 

Clause:  4.3  

Under EFET Agreement 

Electricity shall be delivered 

according to the delivery 

schedules specified in each 

Individual Contract. 

Under TDA dispatch and 

transmission shall be carried out 

on the basis of monthly 

volumes. 

 10 Emergency Conditions 

 

 

 

 

 

Not covered

 

 

 

 

 

 

 

 

 

 

In respect of Service Provider – a condition 

occurring in system which materially 

threatens the safe or reliable operation of 

PTN.In respect of Project Company –a 

condition occurring in the facility’s internal 

electric energy system (sub-system 

emergency). 

 

Clause: 1 (p. 9) 

TDA envisages emergency 

conditions which has a meaning 

set in Market Rules. Sub system 

emergency is defined herein. 

11  Metering, reporting, 

reconciliation 

 

 

 

 

 

Not covered Payment and Control Metersmeans the 

metering systems in Akhaltsikhe and Borçka 

HV Substations which shallbe determined in 

accordance with the interconnection 

agreement between TEIAS and GSE/ET. 

Clause: 1 

No other specifications are 

envisaged in TDA connection 

with metering, reporting and 

reconciliation. 
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12 Non-Performance/ and 

Damages/ liabilities 

 

 

 

 

 

If the Delivering party fails to deliver the Contract quantity in whole, or in 

part in accordance with the terms of and Individual Contract and such 

failure is not excused by an event of Force Majeure or the other Party’s 

non-performance, the Delivering Party shall pay the other Party as 

compensation for damages an amount for such quantity of undelivered 

electricity equal to the product of: (i) the amount, if positive, by which the 

price at which the Accepting Party is able to purchase substitute 

electricity exceeds the contract price, and (ii) the quantity of undelivered 

electricity. .   

If Accepting Party fails in whole or in part to accept the Contract Quantity 

in accordance with an Individual Contract and such failure is not excused 

by an event of Force majeure or other Party’s non-performance, the 

Accepting Party shall pay the Delivering Party as compensation for 

damages an amount for the quantity of non-accepted electricity equal to 

the product of: (i) the amount, if positive, by which the contract price 

exceeds the price at which the Delivering Party is able to sell the non-

accepted electricity; and (ii) the quantity of non-accepted electricity.    

. 

 

Clauses: 8.1 and 8.2 

The damages for non-performance by the Parties 

of any obligations, other than a failure to pay 

amounts when due, under this Agreement shall, 

in the case of the Service Providers failure to 

provide the necessary dispatch or transmission 

services,  be equal to the full amount of the Loss 

of Profits incurred by the Project company; and in 

the case of the Project Company’s failure to 

export at least 95% of the Export Forecast 

Volume in an Calculation Period, be equal to the 

corresponding Service Fee. In the event of a 

delay in payment of damages, the aggrieved 

Party shall be entitled to a penalty at the rate of 

one-hundredth of one percent (0.01 %) of the 

outstanding amount per day of delay.  

 

 

 

 

Clauses: 1 (definitions of “Contractual 

Compensation” and “Loss of Profits”), 7.3 and 

7.5  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EFET Agreement limits 

compensation to the difference in 

price at which power can be 

purchased or sold, versus the 

contract price, whereas the TDA 

provides for Loss of Profits (which 

customarily is considered an 

“indirect or consequential 

damage”).  
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13 Rights to suspend 

performance due to 

system emergencies 

 

 

 

 

 

 

The Parties are exempted from payment of damages under the Force 

Majeure clause if transmission service is interrupted due to the failure of 

communications or computer systems of the relevant Network Operator 

or the relevant Network Operator’s suspension of services or its 

disregard of the Claiming Party’s schedule. 

 

 

 

 

 

 

 

 

 

 

 

Clause: 7.1  

Electricity exported by the Service Providers may 

be reduced or suspended without liability for 

damages payments because of a System 

Emergency Situation, Sub-system Emergency 

Situation or any material damage caused to the 

Power Transmission Network, other lines and 

equipment in Georgia and Turkey and other 

facilities required by the Service Providers to 

transmit or export electricity.  Service Providers 

are also exempted from liability if the 

counterparty to an Excport Agreement refuses to 

accept delivery, or is unable to accept delivery 

due to an emergency situation in Turkey’s energy 

system, or the customs authorities in Turkey 

refuse to clear the electricity.    

 

Clauses: 4.5 and 7.1 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Both EFET and TDA have clauses 

exempting both parties in the event 

that transmission is interrupted for 

Force Majeure reasons or for 

reasons that are not the fault of the 

parties  
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14 Right to suspend 

performance  for non-

performance of other 

party 

The Non-Defaulting party should a Defaulting Party default on any 

payment that is due under the Agreement, or should it or its Credit 

Support provider fail to provide, replace or increase the amount of any 

Performance Assurance required pursuant to the Agreement or any 

Credit Support Document, the Non-Defaulting Party shall be entitled no 

earlier than 3 business days after sending a written notice to the 

Defaulting Party to cease further deliveries of electricity under all 

Individual Contracts until Non-defaulting Party has received required 

collateral or full payment owed.   

 

 

 

 

 

Clause: 9 

In the event that the Project Company fails to 

comply with the obligation to provide a bank 

guarantee (denomination not specified) within 30 

after written notification that a bank guarantee is 

required due to non-payment of the   Service Fee 

or Contractual Compensation, the relevant 

Service Provider has the right to suspend 

Service.  In the event that a Service Provider fails 

to comply with its obligation to provide a bank 

guarantee (denominated in US dollars) that is 

required due to non-payment of Contractual 

Compensation, the Project Company has the 

right to suspend payment of Service Fees.     

 

Clauses: 3.2. (this clause is mislabeled as 3.1 

when it is in fact a sub-clause of 3.2) and 3.4 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Both agreements provide 

suspension of performance as a 

remedy for the failure to perform.  
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15 Performance security/ 

credit support 

 

 

 

To address each party’s risk relating to the creditworthiness of the other 

Party, and to secure the prompt fulfillment of all obligations resulting 

from the General Agreement and Individual Contracts, the Parties may 

agree upon the circumstances in which Credit Support Documents may 

be required.  In cases when Material Adverse Change has occurred in 

respect of the other Party, the Requesting Party shall be entitled to 

require by written notice that the other Party Provide to it or increase in 

amount (a) a letter of credit; (b) cash; or (c) other security in a form and 

amount reasonably acceptable to the Requesting party. 

 

Clauses: 16 and 17  

 

In the event that the Project Company fails to pay 

the Service Fee or the Contractual 

Compensation payable for a given Calculation 

Period to a Service Provider within fifteen (15) 

days after its due date, such Service Provider 

shall be entitled to request a bank guarantee 

from the Project Company in order to secure the 

full payment of its Service Fee(s) and/or the 

Contractual Compensation during subsequent 

Calculation Periods.  In the event that a Service 

Provider fails to pay the Contractual 

Compensation payable for a given Calculation 

Period within 15 days, it shall be entitled to 

request a bank guarantee from the Service 

Provider to secure the full payment of the 

Contractual Compensation during the 

subsequent Calculation Periods.  

Clauses: 3.1and 3.3 

 

Both documents EFET Agreement 

and TDA envisage performance 

security, credit support. TDA 

envisages only bank guarantee.  

16 Passing the title/risk  

 

Seller shall bear all risks associated with and shall be responsible for 

any costs or charges imposed on or associated with Scheduling, 

transmission and delivery of the Contract Quantity up to the Delivery 

Point. Delivery shall be affected by making available the Contract 

Quantity at the Contract Capacity at the Delivery Point, Delivery and 

receipt of the Contract Quantity, and the transfer from Seller to buyer of 

all rights to title free and clear of any adverse claims shall take place at 

the delivery Point. Clauses: 6.3 and 6.7 

Not covered EFET covers passing of title and 

risk issues.  

17 VAT and taxes 

 

 

 

 

 

 

 

 

 

All amounts referred to in this General Agreement are exclusive of VAT. 

All amounts referred to in this General Agreement are excusive of other 

taxes.  

 

Clauses:  14.1 and 14.2 

The issuance and delivery of invoices shall be in 

accordance with applicable Georgian tax 

legislation. 

 

Clause: 5.6 

 

 

 

 

 

 

 

EFET Agreement talks separately 

on VAT and other taxes while TDA 

mentions that the issuance and 

delivery of invoices shall be in 

accordance with applicable 

Georgian Tax Legislation.  
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18 Assignment Rights  

 

 

Neither Party shall be entitled to assign its rights and obligations under 

the Agreement to a third party without the prior written consent of the 

other Party. Such consent shall not be unreasonably delayed, refused or 

withheld. 

 

 

 

 

Clause: 19.1 

 

 

 

 

 

The Service Fee or Contractual Compensation 

may not be assigned to third parties, unless 

otherwise agreed in advance by the Parties in 

writing 

The obligations hereunder may not be assigned 

to a third party without a prior written consent of 

the other Parties. 

 

Clauses: 6.9, 13.2 

 

Both documents, EFET Agreement 

and TDA prohibit the assignment 

of rights to third parties  

19 Representations and 

Warranties 

 

 

If specified as applying to a Party in the Election Sheet that Party 

represents and warrants to the other Party upon entering into this 

General Agreement and each time it enters into an Individual Contract.  

 

 

Clause: 21 

Not covered 

 

 

 

 

 

 

 

 

 

 

TDA does not envisage warrants 

and representations clause. EFET 

includes a very detailed clause 21 

which addresses warranties and 

representations.  
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