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MEMORANDUM OF UNDERSTANDING 

I. Overview 

The Model Memorandum of Understanding (“Model MOU”) posted on the Ministry of 
Energy and Natural Resources’ (“MENR”) website has been significantly improved over 
the past year and we understand that it is subject to negotiation with individual 
developers, based on their specific concerns and issues related to the status of the data 
available for the site in question.  As a result, over 20 MOUs have now been executed 
between the MENR and investors, many of them since the promulgation of the 
Renewable Energy Program.  The comments and suggested changes listed below are 
offered in the hopes that additional improvements could be made in the Model MOU 
which could provide greater clarity and speed the negotiation process for future 
hydropower plant (“HPP”) investors.  Because we have only a few comments and 
because any language changes are self-evident, we have not appended a mark-up of the 
MOU. 

 

II. Recommended Changes 

A. Section 3.3  

This section requires an HPP developer to sell the full output of the plant inside Georgia in 
accordance with the amount reflected in the “Power Balance.”  It is unclear what happens 
if the HPP’s output is not included in the “Power Balance” or the HPP produces more 
power than is included in the Power Balance.  Does this mean the HPP will not be offered 
a Guaranteed PPA with the Electricity System Commercial Operator (“ESCO”) if none of 
its production volumes are included in the Power Balance?  Can the HP then export that 
power?  If the HPP’s output is included in the Power Balance, but the HPP produces more 
power than is included in the Power Balance, can the HPP sell the excess power outside 
of Georgia?  It would seem only fair that, since the MENR was not relying on the excess 
power in creating the Power Balance, the investor should be free to export that power. 
This should be clarified so that the investor knows what its options are, if this situation 
arises.   

 

B. Sections 3.6.1 and 3.8.   

The MOU allows the MENR to redeem the bank guarantee and cancel the MOU if there is 
a delay in commencing construction or commencement of operations or if there is a 
violation of conditions in the MOU or in the PPA with the ESCO.  In addition, if there is a 
delay in obtaining a construction permit, the MENR can terminate the MOU.  In all cases, 
events of force majeure excuse performance.  If the MOU is terminated, the developer is 
required to return any land that has been transferred to the developer by the State or local 
Government and the developer’s rights to the project are terminated.   

 

By the time a development company reaches the dates for commencing construction or 
operations, the developer will already have invested significant sums of money and is 
likely to already have negotiated loan agreements.  To terminate an agreement at this 
stage for delays, even if not excused by a force majeure event is unreasonable without 
giving the developer and its lenders an opportunity to cure.  Customarily, if the developer 
fails to cure the default within a specified period (30 days), or cannot demonstrate that it 
needs a longer cure period (90-120 days), lenders are given the opportunity to step in and 
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cure the default to protect their loans.  The MOU should therefore provide for the 
developer to be able to assign its rights under the MOU to lenders and for notice of delays 
to be given to the lenders and for lenders to have step-in rights to cure any default.   

 

In addition, there could be breaches of conditions in the MOU and/or the PPA which are 
immaterial to the development of the project.  It would therefore be useful to qualify the 
violation by inserting in Section 3.6.1(b) the word “material” in front of the word 
“conditions.”   For violations that are not material and do not involve delays in construction 
or operations of the HPP, the Government should not have the right to terminate the 
agreement or redeem the bank guarantee. 

 

C. Sections 3.10 and 3.11   

These provisions contain the obligations of the MENR and the ESCO but do not have a 
parallel provision that provides a remedy under the MOU for the failure of the MENR or 
ESCO to fulfill their obligations.  Moreover, the right of a developer to sue for breach of 
contract and to seek damages from the Government is not available under customary 
international law because of sovereign immunity.  While the obligations of the 
Government are somewhat nebulous and the obligation of the ESCO only becomes 
effective after the HPP is built, it is only equitable that a developer have the right to 
terminate the MOU and be reimbursed any development costs incurred in reliance on the 
MOU if the MENR prevents the developer from obtaining permits, fails to assist in 
transferring land rights, etc.  Defaults by the ESCO following execution of the Power 
Purchase Agreement (“PPA”) to be executed with the developer can be dealt with in the 
PPA, so the only ESCO breach that needs to be addressed here is the refusal of the 
ESCO to execute a PPA when requested by the investor. 

 

Since the Government will not want to waive its sovereign immunity, the better approach 
in the event of a breach by the MENR or ESCO of their obligations under the MOU would 
be to add a provision under which: 

 

 the developer has the right to terminate the MOU without penalty, 

 the MENR releases the bank guarantee; and 

 the MENR agrees to pay for reasonable development costs.   
 

A Dispute Resolution provision could also be added to allow for resolution by an 
independent expert, mediation, and/or arbitration, in the event there is a dispute as to 
whether the MENR or ESCO breached their obligations or there is a dispute as to extent 
of the development costs incurred by the investor prior to the termination.  If the investor 
is a foreign national, the arbitration could be under the ICSID Rules and if the investor is 
a national of Georgia, arbitration can be conducted under the rules of any number of 
international institutions.  Since Georgia is a signatory to the New York Convention, 
international arbitration awards will be enforceable in Georgia.  Alternatively, a Georgian 
national may elect resolution of disputes through the Georgian court system.  Another 
alternative which could be acceptable to both foreign and Georgian nationals would be to 
agree to liquidated damages, under which an assumed level of damages will be payable 
in the event that the MOU or ESCO are found to have breached the MOU.  The liquidated 
damages would be the maximum that the MENR would have to pay. 
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D. Sections 3.12   

The Force Majeure provision would be better placed immediately following the termination 
provisions since the occurrence of a force majeure event excuses the delays and 
prevents termination.   

 

GUARANTEED POWER PURCHASE AGREEMENT 

I. OVERVIEW 

The following comments detail the major suggested changes to the “Guaranteed Power 
Purchase Agreement” (“Model PPA”) currently found on the MENR’s website.  A marked-
up version and a clean version with all of the recommended changes is attached as 
Appendices A and B.  Our suggestions are intended to make the terminology and the 
overall format of the PPA more consistent with terminology and formats customarily used 
for PPAs found in Europe and elsewhere. Thus, many of the suggested changes are 
cosmetic only.  For example, a Table of Contents has been inserted for ease of reference 
and some of the provisions have been re-ordered, while others have been clarified or 
expanded.  However, the substance and intent of the original document remain largely 
unchanged. 

 

II. RECOMMENDED CHANGES 

A. Preamble 

The Preamble has been expanded to place the PPA in the context of the Renewable Energy 

Program of 2008.  

B. Definitions 

 The first definitional change is to the title of the document itself.  The term “guaranteed” is 

not customarily found in the title of these types of agreements and any guarantees are a 

function of the contract itself.  Alternative titles for this type of agreement are: “Off-Take 

Agreement” or “Power Sales Agreement.”  

 Some information included in the pre-amble has been moved to Definitions. 

 The terms “Plant” or “Facility” are currently used interchangeably throughout the Model 

PPA and are not defined terms.  If more than one plant is intended to be covered by this 

Model PPA, those plants need to be described and if property in addition to a plant is 

intended, another term needs to be used.  Whichever term is chosen, it should be used 

consistently throughout. 

 The Definitions have been expanded to include other terms of art customarily found in a 

PPA.  All terms found in the document in capital letters have been placed in the definitional 

section.  

 “Common Practice of Community Facilities” has replaced with the more customary term 

“Prudent Utility Practices.”  The definition of “Common Practice of Community Facilities” 

found in the Model PPA is very similar to the customary definition of “Prudent Utility 

Practices” so, because that definition may be more familiar to international investors, it is 

recommended that the more customary definition be used.  

 The term “Preconditions” has been changed to the more commonly used “Conditions 

Precedent.” 
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 A new “Interpretation” section has been added. 

C. Substantive Additions 

A number of provisions that are customarily found in PPAs of this type have been added 
and existing provisions have been expanded to make the document more easily 
recognizable as a classic PPA to potential investors and /or their lenders.  These 
provisions allocate risks and obligations to the party in the best position to mitigate the risk 
and fulfill the obligation. 

 

 Term: This provision has been clarified to eliminate possible confusion as to when the 

purchase and sale obligation begins and ends. 

 Credit Enhancement: A credit enhancement provision has been added in Article 5.3 to 

secure the ESCO’s payment obligation, since the ESCO itself has no assets that can be 

pledged.  This bank guarantee is the same instrument as is used by the Ministry to secure 

fulfillment of the investor’s obligations under the MOU. 

 Compensation for Deficiency: A new remedy provision has been added to Article 4.4 to 

cover any deficiency in delivery by the Seller and requires the Seller to pay for the 

Purchaser’s cost of buying balancing power to replace the deficiency. 

 Late Payment: A new provision has been added to Article 5.2 to cover late payments by 

either Party—a daily interest charge of one percent of the outstanding payment.  To 

ensure that records are kept straight, no off-set of amounts owing from Seller to Buyer and 

vice versa has been allowed. 

 Power (Capacity) Supply-Consumption Plan: The quantity of energy to be sold is 

subject to numerous conditions that are within the control of the Purchaser or the MENR, 

and not the Seller.  Quantities are based on the “power supply application” and must be 

included in the “Forecast Power (Capacity) Balance” approved by the MENR, but to be 

agreed each year and each month.  It is unclear what happens if the output of the Plant is 

not included in the Forecast Power (Capacity) Balance and whether the Plant is then free 

to export in the Winter Period.  If the Plant was relying on the sale to ESCO, it may not 

have another buyer for the power and may lose revenues on which it, and its lenders, were 

relying.  There should be no discretionary ability for ESCO to refuse “applications” for 

volumes of power to be sold—refusal should be based solely on technical non-compliance.  

A developer needs to know what happens in the event that its Net Electrical Output is not 

included in the Dispatching Licensee’s Power (Capacity) Supply-Consumption Plan or the 

Purchaser rejects the Seller’s Monthly Application for any reason other than the failure to 

comply with all applicable procedures.  The solution proposed here is that, if the Net 

Electrical Output is not included, the developer is free during that month to sell the 

electricity to a Qualified Enterprise or to export the power. 

 Use of Purchased Power: The purchaser’s right to export the power has been deleted 

since it would seem to contradict the purpose for which the Renewable Energy Program of 

2008 was developed.  If the electricity is not needed to serve the domestic market, the 

developer should have the first right to export such electricity. 

 Purchase and Sale Obligation:  The document uses a number of different terms to 

describe what is being sold: “power,” “power capacity,” and “capacity of power.” We have 

used the term “Net Electrical Output” which is the term used most commonly to cover 

energy sold at the connection point.  We have bracketed the term “capacity” since not all 

HPPs will be selling capacity as well as energy.   Run-of-the river plants will not be 

dispatchable so will not be able to sell capacity.  If capacity is not being sold, that term can 

be deleted. 
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 Credit Enhancement: We have included an article on credit enhancement that requires 

the Purchaser to provide a Bank Guarantee to guarantee its payment obligation.  Since the 

ESCO is not a credit-worthy off-taker, this requirement will likely be required by the 

developer’s lenders to ensure a reliable payment stream.   

 Connection Point: A provision has been included on the obligation of the Seller to 

conduct maintenance and re-habilitation of the interconnection (which we have called the 

“Connection Point”).  It is important to know whether this obligation falls on the Network 

Operator or the Seller.  Whether it is the Seller’s or the Network Operator’s obligation, it is 

recommended to reference the fact in the final document. 

 Technical and Performance Standards:  For the avoidance of doubt, the distinction 

between “Standards”, and “Technical Limits” should be clear.  The term “Technical Limits” 

refers to the physical limits of the Plant.  “Standards” is intended to reflect applicable 

standards as customarily imposed under a Grid Code.  We understand that currently there 

is no document entitled “Grid Code” in Georgia, although some early drafts created by 

donors exist.  The Market Rules contain some, but by no means all, of the instructions and 

definitions customarily found in a Grid Code.  Other rules related to operation of the Grid 

System are contained in the Technical Conditions.  The PPA should specify the location of 

“Standards” while the “Technical Limits” should be included in an Annex and should be 

specifically identified.   

 Quality of Service Standards: The attached draft assume that Quality of Service 

standards issued by the Regulator apply even to deregulated Plants and should be binding 

on both Parties. 

 Metering: The more commonly-used term “metering” has been substituted for the term 

“Measurement Means.” More detail on meters and metering, including the installation, 

testing and reading of meters, has been included.   

 Outages: A provision on scheduled, unscheduled, maintenance outages and emergency 

planning has been added. 

 Tariffs, Billing and Payment: The “Measurement of Power and Terms of Payment” has 

been renamed and reorganized and divided into more customary subsections but the 

substance is largely unchanged (except for adding an interest to late payments).  Some 

terms have been adjusted for the sake of clarity. 

 Covenants of the Parties:  The proposed draft also contains a new section on 

Covenants.  These are customarily included in PPAs to specifically identify Party 

obligations, which, if breached constitute grounds for termination.  It is to be noted that one 

of these covenants involves the Seller’s reporting requirements.  This concept needs 

further definition and discussion with the Dispatching Licensee. 

 Default: The provision dealing with default has been modified to allow for lender step-in 

rights to cure defaults, if the Plant operator is unable or unwilling to do so.  Therefore a 

definition of Lenders has been added, along with a Notice provision requiring Lenders to 

be notified of any defaults. 

 Termination and Force Majeure: These provisions have not been substantively changed. 

 Dispute Settlement: New provisions have been added to allow for arbitration by 

international investors under ICSID Rules.  

 Miscellaneous: While some reordering has occurred in the Article containing 

Miscellaneous matters, the substance remains the same.   

 Annexes: Finally, with respect to the Annexes, they have been left blank since they either 

need consultation with the Dispatching Licensee or will be specific to the Plant.  
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